STATE OF FLORI DA
DEPARTMENT OF ENVI RONMENTAL PROTECTI ON

PATRI CI A WARD,

Petiti oner, DOAH CASE NO. 98-5190
OGC CASE NO. 98-2669
VS.

SECRET OAKS OMNERS' ASSOCI ATl ON
and STATE OF FLORI DA, DEPARTMENT OF
ENVI RONVENTAL PROTECTI ON,

Respondent s.

MARTI N and LI NDA PARLATOQ,

Petitioners, DOAH CASE NO. 98-5290
OGC CASE NO. 95-1341
VS.

SECRET OAKS OMNERS' ASSOCI ATl ON
and STATE OF FLORI DA, DEPARTMENT OF
ENVI RONVENTAL PROTECTI ON,

Respondent s.

FI NAL ORDER

Backgr ound

These consol i dated cases invol ve applications by Secret QGaks
Omers' Association (Secret Qaks) for a regulatory wetl and
resource managenent (dredge and fill) permt (OGC Case No. 95-
1341; DOAH Case no. 98-5290) and a proprietary consent of use for
soverei gn subnerged | ands (OGC Case No. 98-2669; DOAH Case No.
98-5190) for the construction of a dock on the St. Johns River, a
Class Il waterbody, in the Secret Oaks subdivision | ocated on
Fruit Cove Road and Secret Oaks Place in St. Johns County, near
Jacksonville, Florida. The total square footage of the proposed
dock over waters of the state is 3,234 square feet. The proposed
dock woul d have an access pier 5 feet by 520 feet, a term nal
platform 10 feet by 16 feet, a covered boat slip 16 feet by 28
feet waterward fromthe termnal platform and a catwalk 3 feet
by 26 feet at the boat slip.



There is an existing dock on Lot 10 in Secret QOaks
subdi vi sion owned by Martin and Linda Parlato (the Parl atos).
Secret Oaks has an easenent along a 20 foot wide strip al ong one
side of the Parlatos' |ot to the waterfront. At one tine there
was an "ancillary dock" connecting the easenent, over the water,
to the existing dock on the Parlatos' lot. The ancillary dock
was renoved by the Parlatos and Secret QOaks has no easenent to
cross Parlatos' |ot between the 20 foot easenent and the |ocation
of the existing dock. The proposed dock woul d be constructed at
the end of the 20 foot w de easenent.

Secret Qaks' applications for the permt and consent of use
are bei ng opposed by the Parl atos who own and reside at Lot 10.
The decision to grant a consent of use is al so being opposed by
Patricia Ward (Ward) who lives at 912 Fruit Cove Road, Florida,
i mredi ately adj acent to and south of the Parlatos' property.

A hearing on the consolidated cases was held on May 10 and
11, and July 21, 1999, before an adm nistrative |aw judge (ALJ)
with the Division of Adm nistrative Hearings (DOAH). On January
27, 2000, the ALJ submtted his Recommended Order (RO to the
Department of Environnental Protection (Departnment). The ALJ
concluded that the application for the dock satisfied all of the
requirenents for the regulatory permt, but concluded that the
application for the dock did not conply with the proprietary
requi renent of rule 18-21.004(3) that the dock not interfere with
the riparian rights of the adjacent upland owners. The ALJ
bel i eved that the concurrent review provisions of section 373.427
and rules 18-21.00401 and 62-343.075 applied to both the
applications for the regulatory permt and the proprietary
consent of use. Because the concurrent review statutes and rul es
provide that a regulatory wetland resource managenent permt may
not be issued unless the applicant also neets all the
requi renents for any required proprietary approval, the ALJ
recommended that both the regulatory permit and the proprietary
consent of use be denied. A copy of the Recommended Order is
attached as Exhibit A

On February 8, 2000, Secret Oaks filed a notion requesting
entry of an order extending the tine to file exceptions to the
Recommended Order to and including February 24, 2000. In support
of its notion, Secret Oaks' counsel of record stated that he had
not received a copy of the Recommended Order, and that DOAH
agreed to mail hima copy on February 9, 2000. On February 9,
2000, Secret Qaks filed a supplenental notion consenting to a
correspondi ng extension of tinme (i.e., an extension of 15 days)
for the Departnment to enter this final order. On February 10,
2000, the Departnent's counsel for the hearing below filed a
response of no objection to the requested extension of time, and
further requested that all parties be granted an extension of



tinme to file exceptions to the Reconmended Order to and incl udi ng
February 24, 2000. On February 10, 2000, | entered an order
granting the request for extension of time for all parties to
file exceptions to the Recomended Order to and including
February 24, 2000, and granting a correspondi ng 15 day extension
of time for the entry of this final order.

Exceptions to the Recommended Order were filed by Secret
Caks, the Parlatos, and the Departnent. Patricia Ward did not
file exceptions. The Departnent filed a response to the
exceptions of Secret Caks. No other responses to exceptions were
filed. The matter is now before nme as the Secretary of the
Department for final agency action.

Under chapter 373 of the Florida Statutes and chapter 62-
312 of the Florida Adm nistrative Code, | have jurisdiction to
enter this final order on the wetland resource managenent permt.
Under rule 18-21.0051 of the Florida Adm nistrative Code, | have
del egated jurisdiction to enter this final order on the
proprietary consent of use to use sovereign subnerged | ands.

As a prelimnary matter, | note that when an ALJ's findings
of fact are supported in the record by conpetent substanti al
evidence | am bound by those findings and may neither reject them
nor rewei gh the evidence. See Dunham v. Hi ghlands County School
Board, 652 So.2d 894 (Fla. 2d DCA 1995); pietz v. Florida
Unenpl oynent Appeal s Comm ssion, 634 So.2d 272 (Fla. 4th DCA
1994); Fl orida Departnment of Corrections v. Bradley, 510 So.2d
1122 (Fla. 1st DCA 1987); Heifetz v. Departnent of Business
Regul ation, 475 So.2d 1277, 1281 (Fla. 1st DCA 1985); Sec.
120.57(1)(1), Fla. Stat. (1999). Nor may | rejudge the
credibility of testinmony. See Brown v. Crimnal Justice
St andards and Trai ni ng Conm ssion, 667 So 2d 977 (Fla. 4th DCA
1996). However, in an area of |aw over which the Departnent has
substantive jurisdiction, as long as | state with particularity
the reasons for rejecting an ALJ's conclusion of [aw and find
that my substituted conclusion is as reasonable, or nore
reasonable, I amnot bound by the ALJ's conclusions of |law.  Sec.
120.57(1)(1), Fla. Stat. (1999). See also, Harloff v. Ctv of
Sarasota, 575 So.2d 1324, 1328 (Fla. 2d DCA 1991), review deni ed,
583 So.2d 1035 (Fla. 1991).

For the reasons discussed in detail below, | concur in and
accept the ALJ's recommendation that the consent of use be
denied. However, | disagree with and reject the ALJ's
recommendation that the wetland resource managenent permt al so
be denied. The ALJ's recomrendation that the wetland resource
managenent permt be deni ed was based on the erroneous finding of
fact and conclusions of |law that the concurrent review provisions
of section 373.427 of the Florida Statutes and rules 18-21. 00401



and 62343. 075 of the Florida Adm nistrative Code applied to these
applications (FOF No. 2; COL Nos. 62, 71, 77, and 87).

In the proceeding below, the ALJ took official recognition
of rules 18-21.00401 and 62-343.075 (RO at 5). The official
hi story notes published in the Florida Adm nistrative Code show
that these concurrent reviewrules did not take effect until
Cctober 12, 1995. The applications for the regulatory permt and
the proprietary consent of use were received on Novenber 28,
1994, (FOF No. 12, RO at 9), and the Departnent's intent to issue
the wetl and resource managenent permt was noticed on June 7,
1995 (FOF No. 22, RO at 13). Thus, the concurrent review rules
took effect after the Departnent's decision on the intent to
i ssue.

Wth respect to whether the concurrent review rules apply
to this case, the issue presented is whether a rule that takes
effect after an application is conplete--and after the agency's
decision to grant or deny the application is nade within the 90-
day tinmeframe allowed for final agency action on the application
under section 120.60 -- may be applied to the application in a
subsequent adm nistrative hearing on the application. Because
the application of the concurrent review rules would add criteria
for the issuance of the wetland resource nmanagenent permt,
application of the concurrent review rules would be a substantive
increase in the requirenents for obtaining a wetland resource
managenment permt.

The case law on this issue presents an uncertain guide. In
Lavernia v. Departnent of Professional Regul ation, 616 So.2d 53
(Fla. 1st DCA 1993), after an application for a nmedical |icense

was filed--but before the Board of Medicine noticed its intent to
deny the license--the applicable licensing statute was anended.
The court held that the amended statute applied to the pending
application. Lavernia, is not directly on point because in the
applications at issue here the concurrent rule took effect after
the Departnent had noticed its final agency action within the 90-
day permtting tinefrane all owed by section 120.60. doser to
the situation at hand is the case in Central Florida Regi onal
Hospital v. Departnent of Health and Rehabilitative Services, 582
So.2d 1193 (Fla. 5th DCA 1991). 1In Central Florida Regional
Hospital, after the agency had made a final decision on the
application within the tinefranme all owed by section 120. 60- - but
before an adm nistrative hearing on the application--an
applicable rule was invalidated. Despite the fact that the rule
had been invalidated, the court held that the rule should stil

be applied to the application. |In other words, the law as it
existed at the tinme of the decision within the 90-day permtting
timeframe of section 120.60 applied. 1In contrast to Central

Fl ori da Regi onal Hospital, in Agency for Health Care




Adm nistration v. Munt Sinai Medical Center of Geater Mam,
690 So.2d 689 (Fla. 1st DCA 1997), the court held that an agency
rule invalidated after an application was conplete, but before a
final decision on the application was nmade, cannot be applied to
the application in a subsequent adm nistrative hearing. |n other
words, the new | aw nust be applied in the subsequent

admi ni strative hearing.® In both Lavernia and Munt Sinai

Medi cal Center the court recogni zed an exception when the
application of the new | aw woul d be unfair.

In the case now before ne, the application was fil ed,
conplete, and the final decision of the agency to grant the
regul atory wetl and resource managenent permt was nmade before the
concurrent review rules took effect. This case does not involve
the application of a rule that was subsequently invalidated. The
i ssue of whether an invalid rule should be given effect raises
its own unique policy issues. Therefore, the holdings in Munt
Sinai Medical Center and Central Florida Regional Hospital are
not directly applicable. | amguided by the fact in both
Laverni a and Mount Sinai Medical Center the court recognized an
exception when the application of the new | aw woul d be unfair.
note that even though this adm nistrative proceeding is a de novo
determination of the final agency action,? it would be
fundanmentally unfair to the applicant to change the substantive
rules of the gane to "raise the bar" after an application is
conplete, and even nore so after a final agency decision on the
application is made within the 90-day tinmefrane all owed by
section 120.60. Therefore, | conclude that the concurrent review
rules do not apply to this case.

In view of all of the above, | find and concl ude that the
ALJ's conclusion that the concurrent review provisions apply to
these applications is contrary to the ALJ's own findings, is not
supported in the record by conpetent substantial evidence, and is
erroneous as a matter of law. Based on ny review of the
applicable case law, on the findings that the application was
filed on Novenber 28, 1994, and on the fact that the Departnent's
intent to issue was noticed on June 7, 1995, and based on the
official history notes of rules 18-21.00401 and 62-343. 075
showi ng an effective date of October 12, 1995, | find that ny
substituted conclusion that the concurrent review rules do not
apply is as reasonable, or nore reasonable, as the rejected
conclusion of law. Therefore, | reject the ALJ's finding and
conclusions of law that the concurrent review provisions of
section 373.427 of the Florida Statutes and rules 18-21.00401 and
62-343. 075 of the Florida Adm nistrative Code apply to these
applications. Accordingly, | nust reject the recomendation that
the wetl and resource managenent permt be deni ed.



Al though the law as interpreted by this order requires that
the regulatory permt be issued even though the proprietary
consent of use is denied, | do note that the issuance of the
permt will be of little avail to Secret Oaks because it cannot
build the dock without the consent of use, which is denied by
this order.

1. Rulings on the Exceptions of the Parl atos

A.  Parlatos' Exceptions Regarding the Wetl| and Resource
Managenent Perm t

The Parlatos filed two exceptions concerning the wetl and
resource managenent permt. Parlatos' first exception disputes
the ALJ's Finding of Fact No. 5 that before the Parl atos
purchased Lot 10, the devel oper of Secret Oaks had recorded a
Decl aration, G ant of Easenents, Assessnents [sic] for the Secret
Caks subdivision. The Parlatos assert that the Declaration was
recorded on April 10, 1991 [sic], and that the Parl atos purchased
the lot on an earlier date. The Parlatos do not cite to the
record in support of their contention that they purchased the | ot
before the Decl arati on was recorded.

Parl atos' Exhibit No. 6 was admtted into evidence and is a
partial summary judgnment in Secret Oaks Omers Association v.
Parl ato, Case No. CA 92-692, Seventh Judicial Crcuit (Decenber
29, 1992) (attached as an exhibit to the Recommended Order).
Paragraph 3 of the partial summary judgnment states that the
Decl aration was recorded on April 10, 1990.° Paragraphs 7 and 8
of the partial summary judgnent state that the Parlatos were
fully aware of the other ot owners' right [under the
declaration] to use the [existing] dock before they purchased Lot
10. Also attached as an exhibit to the Reconmmended Order is a
declaratory judgnent in the sanme case, Secret QOaks Omners
Associ ation v. Parlato, Case No. CA 92-692, Seventh Judi ci al
Circuit (March 31, 1994). That order states the devel oper of
Secret QOaks signed and delivered a warranty deed for Lot 10 to
the Parlatos on March 13, 1991. The order further states that
the deed to the Parl atos was recorded on April 13, 1991.
Accordingly, the record contains conpetent substantial evidence
in support of Finding of Fact No. 5. Therefore, this exception
i s denied.

Par | at os second exception di sputes the conclusion of law in
paragraph 56 of the Recommended Order that Secret Oaks has
provi ded reasonabl e assurance that the project is not contrary to
the public interest "as required by section 373.414" of the
Florida Statutes. The Parlatos contend that Secret Oaks has not
provi ded reasonabl e assurance that the dock will not be used for
nmoori ng an excessive nunber of boats, and therefore that



reasonabl e assurance has not been provided that there will not be
unaccept abl e i npacts to grassbeds, manatees, and other
environnental resources in the area. The Parlatos contend that
the railing along the dock will not prevent such excessive use
and consequent harmto the resources.

The Parl atos do not take exception to the ALJ's Findings of
Fact Nos. 17-20 and 25-31 wherein the ALJ found that there would
be no adverse inpact to manatees; no adverse inpact to seagrass
beds, that handrails would di scourage boaters fromnooring in
t hose pl aces where handrails were placed; that the pier wuld be
el evated to five feet above nean high water to di scourage
excessi ve nooring of boats; that there would be no |ong-term
adverse inpacts to water quality; that short-termturbidity
i npacts would be mtigated; that there would be m ninal inpacts
on biological diversity; that there would be no adverse effect on
public health, safety, or welfare; that the project wll not have
an adverse effect on the property of others; and that there would
be no adverse inpact on navigation. Although, as noted above, |
am not bound by the ALJ's conclusions of law, in view of the
above findings, to which the Parl atos take no exception, | find
the ALJ's conclusion of |law that Secret Oaks has provided
reasonabl e assurance that the project is not contrary to the
public interest is reasonable. Accordingly, | will not disturb
that conclusion of law. The exception is deni ed.

B. Parlatos' Exceptions Regarding the Consent of Use

The Parlatos filed four exceptions concerning the consent of
use. Parlatos' first exception disputes the ALJ's concl usi on of
| aw i n paragraph 66 that, for the purpose of decidi ng whether
Secret Qaks should be granted a consent of use to build a dock
fromits easenent, Secret Oaks should be assumed to have no
proprietary right to use the existing dock on Parlatos' Lot No.
10. The Parlatos contend that because Secret Oaks asserted that
it has a right to use the existing dock on Lot 10 in a petition
for an administrative hearing in another case,”? it should be
assunmed that Secret Oaks has such a right for the purpose of
determ ni ng whet her the present application for another dock is
"no nore than the mninmum |l ength and size necessary to provide
reasonabl e access to navigable water" as required to qualify for
a consent of use under rule 18-21.005(1)(a) 1. Even if there was
merit in Parlatos' assertion -- which | need not decide -- it is
contrary to Finding of Fact No. 15 to which the Parlatos take no
exception and nust therefore be bound. See, e.g, Couch v.

Comm ssion on Ethics, 617 So.2d 1119, 1124 (Fla. 5th DCA 1993);
Florida Dept. of Corrections v. Bradley, 510 So.2d 1122, 1124
(Fla. 1st DCA 1987).




| do note that the partial summary judgnent and the
declaratory judgnent in Secret Oaks Owmers Association v. Parl
to (Case No. CA 92-692, Seventh Judicial Crcuit) noted above,
held that Secret Oaks has an easenent right along a 20 foot w de
strip perpendicular to the shore line where it once connected to
a now renoved "ancillary" dock structure that provided access to
the Parlato dock. The court also held that Secret Caks has an
easenent right to be on the Parlato dock, but that Secret OGaks
has no easenent right to cross Lot 10 fromthe 20 foot easenent
strip to the |ocation of the existing dock. Because of the gap
t hat now exi sts between the 20 foot easenent strip and the
| ocation of the existing Parlato dock, and because the
decl aratory judgnent held that nenbers of Secret QOaks have no
right to cross Lot 10 to get to the Parlato dock, | cannot agree
that the existence of the Parlato dock should be considered in
determ ni ng whet her Secret Qaks proposed dock is "no nore than
the mninmum |l ength and size necessary to provi de reasonabl e
access to navigable water." Accordingly, the exception is
deni ed.

Par | at os' second exception di sputes the ALJ' s concl usi on of
| aw i n paragraph 80 that the dock proposed by Secret Qaks is
eligible for a consent of use. The Parlatos contend that

When state subnerged | ands woul d be preenpted
by a proposed dock, it cannot be authorized
by consent of use [sic]. Under the existing
policy of DEP, a dock that preenpts an area
of state waters can only be authorized under
a subnerged | ands | ease.

This contention has no nerit. Rules 18-21.005(1)(a)l. and 2 of
the Florida Adm nistrative Code expressly authorize consents of
use for docks under certain conditions, and all docks preenpt
sonme sovereign subnmerged |ands. Rule 18-21.003(38) defines
"preenpted area" as foll ows:

"Preenpted area" neans the area of
sovereignty lands fromwhich the traditional
publ i c uses have been or would be excluded to
any extent by an activity. The area may
include, but is not limted to, the
sovereignty | ands occupi ed by the docks and
ot her structures, the area between the docks
and out to any nmooring pilings, and the area
bet ween the docks and the shoreline. |If the
activity is required to be noved waterward to
avoi d dredgi ng or disturbance of nearshore
habitat, a reasonable portion of the
nearshore area that is not inpacted by




dredgi ng or structures shall not be included
in the preenpted area.

Fla. Admn. Code R 18-21.003(38) (1999) (enphasis added).
Clearly, all docks have a preenpted area associated with them
and a consent of use is expressly authorized for sonme docks under
rules 18-21.005(1)(a)1 and 2.°> Accordingly, the exception is
deni ed.

Parl atos' third exception disputes the ALJ's concl usion of
| aw i n paragraph 81 that the project is not contrary to the
public interest under chapter 18-21 of the Florida Adm nistrative
Code. The Parl atos contend that Secret Oaks has insufficient
financial resources to be financially responsible for the dock,
and that should nake granting the consent of use contrary to the
public interest. Except for special event |eases under rule 18-
21.0082, which is not applicable to this case, there is no
provision in chapter 18-21 for consideration of financial
responsibility in determ ning whether a consent of use or other
proprietary authorization should be granted. Accordingly, this
exception is denied.

Par| at os' fourth exception disputes the ALJ' s concl usi on of
| aw i n paragraph 84 that the project will not result in
significant adverse inpacts to sovereign subnerged | ands. The
Par|l atos contend that this conclusion is erroneous because of the
i kelihood of inproper nooring along the dock. This exenption is
rejected for the sanme reasons as stated for the second exenption
in Part 11. A above.

I11. Rulings on Exceptions of Secret QOaks

Secret Qaks filed six exceptions. Secret Oaks' first
exception disputes the conclusion in paragraph 65 that "[o]nly
the Parl atos have DEP perm ssion to use that [the existing]

dock." Secret Oaks correctly notes that a Departnment permt
under chapter 62312 to construct a dock does not regul ate who may
use the dock -- it is nerely an authorization to construct the

dock. To the extent the ALJ's paragraph 65 states otherw se, the
exception is granted. The granting of this exception does not
alter the outconme of this proceeding.

Secret QOaks' second exception disputes the statenent in
paragraph 66 that "it is not assunmed that the Association has any
proprietary rights in the dock already in place at Lot 10."
Secret Qaks argues that the Departnent |acks jurisdiction to
determ ne ownership interests in either riparian areas or docks.
It is clear from paragraph 56 of the Recommended Order that the
ALJ was not inplying that the Departnent had jurisdiction to
adj udi cate ownership rights in property. As discussed in the



response to the exceptions of the Parlatos, Part |Il.B above, the
ALJ's comment relates to whether the proposed dock is "no nore
than the mninmum | ength and size necessary to provi de reasonabl e
access to navigable water" for the purposes of rule 18-
21.005(1)(a)l. Accordingly, the exception is deni ed.

Secret Oaks' third exception disputes the finding in
par agraph 75 that the proposed dock would create a preenpted area
bet ween the proposed dock and the existing dock on Lot 10.
Al though this statenment is in the section of the Recomended
Order designated conclusions of law, | agree that it is a finding
of fact and should be treated as such. See J. J. Taylor Co. v.
Depart ment of Business and Professional Regul ation, 724 So.2d 192
(Fla. 1st DCA 1999) (a statenent that is a finding of fact nust
be treated as such regardl ess of whether it is characterized as a
conclusion of |aw by the ALJ); accord Battaglia Properties v.
Land and Water Adj. Conm ssion, 629 So.2d 161, 168 (Fla. 5th DCA
1994). Secret QOaks clains that there is no preenpted area
bet ween the docks because the proposed dock is limted to one
slip, and because nmenbers of Secret Oaks have the right to use
the existing dock on Lot 10. Secret Oaks m sconstrues the
meani ng and purpose of the preenpted area rule provision. The
pur pose of the preenpted area provision is to take into
consideration that the general public, for which the sovereign
subnerged | ands are held in public trust, will either |ose or
suffer a reduction in ability to access the preenpted area of
soverei gn subnerged | ands. Therefore, it is not determ native
whet her the docks have one slip or whether Secret Oaks has access
rights to both docks. The issue is to what degree is the general
public's use of the sovereign subnerged | ands inpaired by the
docks. Thus, as noted above, rule 18-21.003(38) defines
preenpted area as

"Preenpted area" neans the area of
sovereignty lands fromwhich the traditional
publi c uses have been or woul d be excluded to
any extent by an activity. The area may
include, but is not limted to, the
sovereignty | ands occupi ed by the docks and
ot her structures, the area between the docks
and out to any nmooring pilings, and the area
bet ween the docks and the shoreline. |If the
activity is required to be noved waterward to
avoi d dredgi ng or disturbance of nearshore
habitat, a reasonable portion of the
nearshore area that is not inpacted by
dredgi ng or structures shall not be included
in the preenpted area.




Fla. Admn. Code R 18-21.003(38) (1999) (enphasis added). |If

t he docks are cl ose enough so that traditional use by the general
public woul d be excluded to any extent, there will be a preenpted
area between the docks regardl ess of whether Secret Qaks has
access rights to both docks. Accordingly, the exception is

deni ed.

Secret QOaks' fourth and fifth exceptions dispute all of
paragraph 86 in the Recommended Order. Secret Oaks contends that
the Departnent has no jurisdiction to determ ne property rights,
and that because a court has determ ned that Secret Oaks has an
easenent across Lot 10 to the water, the Departnent cannot take
into consideration the provision of rule 18-21.004(3)(c) that the
proposed dock may "not restrict or otherwi se infringe upon the
riparian rights of adjacent upland riparian owners." | disagree.
In Secret Oaks Omners' Association v. Departnent of Environnental
Protection, 704 So.2d 702 (Fla. 5th DCA 1998), the court held
that Secret Oaks, by virtue of its easenent, had sufficient title
interest under rule 18-21.004(3)(b) "for the purpose of seeking
perm ssion to construct a dock." 1d., 704 So.2d at 703, 706.

The court did not hold that when seeking perm ssion to construct
a dock Secret Oaks did not have to conply with the provisions of
18-21 concerning proprietary approval for the construction of a
dock on sovereign subnerged | ands. As noted above, rule 18-
21.004(3)(c) requires the Departnent to consider whether a
proposed structure wll "restrict or otherw se infringe upon the
riparian rights of adjacent upland riparian owlers."

| agree with the statenent in paragraph 56 of the
Recommended Order that this adm nistrative proceedi ng cannot
adj udi cate real property disputes between Secret QOaks and the
Parl atos. See Buckley v. Dept. of Health and Rehabilitative
Services, 516 So.2d 1008, 1009 (Fla. 1st DCA 1988); Mller v.
Dept. of Environnmental Regul ation, 504 So.2d 1325 (Fla. 1st DCA
1987); Hageman v. Carter, 17 F.A L.R 3684, 3690 (Fla. DEP 1995);
Powel | v. Al abama El ectric Cooperative, 15 F.A L.R 325, 326 (Fl a.
DER 1992). However, absent a controlling court adjudication
regarding riparian rights Iines and whether a proposed structure
would interfere wwth those riparian rights, the Departnent is
requi red under rule 18-21.004(3) to consider whether a proposed
structure will restrict or otherwi se infringe upon the riparian
rights of adjacent upland riparian owers. Accordingly, | reject
t hese exceptions.

Secret Qaks sixth exception disputes the recomrendati on
that the wetland resource nanagenent permt be denied. | accept
this exception for the reasons stated in Parts | and I1.A above,
and reject the recomendation that the wetland resource
managenent permt be deni ed.



V. Rulings or' Exceptions of the Departnent

The Departnent's first exception objects to Findings of
Fact No. 2 and Concl usions of Law Nos. 62, 71, 77, 87, and 79
insofar as they relate to the ALJ's finding and concl usion that
t he concurrent review provisions of section 373.427 and rul es 18-
21. 00401 and 62-343.075 are applicable to these applications.
For the reasons stated in Part | above, this exception is
accepted, and the above findings and conclusions of |aw are
nodi fi ed accordi ngly.

The Departnent's second exception takes issue with the
statenent in Conclusion of Law No. 79 that the Departnent is
aut hori zed under rule 18-21.0051 to consider Secret Qaks' request
for a consent of use to use sovereign subnerged | ands.
Department's counsel below notes that rule 18-21.0051 has an
effective date of October 12, 1995. Section 253.002(2) of the
Florida Statutes expressly notes that -- at the tinme of the
enactnment of this provision in 1994 -- the Board of Trustees of
the Internal |nprovenent Trust Fund had certain uncodified
del egations to the Departnent to take actions on requests for
aut hori zations to use sovereign subnerged | ands. Section
253.002(2) directed that these del egations be codified by
Decenber 31, 1995. Rule 18-21.0051 codified these del egations
and denonstrates that, prior to the adoption of rule 18-21.0051,
the Departnent had del egated authority to act on this application
for a consent of use.

Furthernore, the del egation under rule 18-21.0051 is only
procedural. Applying the rule to these applications does not
affect the substantive rights of the applicant and is not unfair.
Therefore, in this de novo adm nistrative proceedi ng, the
application of rule 18-21.0051 at the tine of entry of this final
order is both appropriate and authorized. See generally Lavernia
v. Departnent of Professional Regulation, 616 So.2d 53 (Fla. 1st
DCA 1993). The exception is therefore accepted in part and
rejected in part.

V. Concl usi on

The consent of use nmust be deni ed because the proposed dock
woul d restrict or otherwise infringe on the riparian rights of
adj acent upland riparian owners in contravention of rule 18-
21.004(3)(c). Because the application for the dock neets all the
permtting criteria for a wetland resource managenent permt, and
because the concurrent review provisions of section 373.427 and
rul es 18-21.00401 and 62-343.075 do not apply, the wetland
resource permt nust be issued.



ACCORDI NGLY I T I'S ORDERED THAT:

1. Except as otherwise stated in this final order, the
Recommended Order is adopted and incorporated herein by
ref erence.

2. The application for a proprietary consent of use for
soverei gn subnmerged | ands in OGC Case No. 98-2669; DOAH Case No.
98-5190, i s DEN ED

3. The regulatory wetland resource managenent (dredge and
fill) permt as described in the intent to issue noticed on June
7, 1995, DEP File No. 552613202, in OGC Case No. 95-1341; DOAH
Case No. 98-5290 is APPROVED, and the Departnent staff is
directed to issue the permt forthwth.

DONE AND ORDERED this 24th day of ©March 2000.

DAVI D B. STRUHS

Secretary

3900 Commonweal t h Boul evard
Tal | ahassee, FL 32399-3000

Notice of Rights

Any party to this proceeding has the right to seek judicial
review of the Final Order pursuant to Section 120.68, Florida
Statutes, by the filing of a Notice of Appeal pursuant to Rule
9.110, Florida Rules of Appellate Procedure, with the clerk of
the Departnent in the Ofice of General Counsel, 3900
Commonweal t h Boul evard, M S. 35, Tall ahassee, Florida 32399-3000;
and by filing a copy of the Notice of Appeal acconpanied by the
applicable filing fees with the appropriate District Court of
Appeal. The Notice of Appeal nust be filed within 30 days from
the date this Final Order is filed with the clerk of the
Depart nent .

ENDNOTES

1/ 1t is unclear fromthe opinion in Munt Sinai Mdical Center
whet her the "final decision"” referred to by the court is the
decision within the 90-day period of section 120.60 for taking
final action on an application, or the final order after an

adm ni strative hearing.

2/  Florida Departnent of Transportation v. J. WC. Conpany, 396
So.2d 778, 786 (Fla. 1st DCA 1981)




3/ 1 note that in related litigation between Secret Oaks and the
Parl atos, the court stated that the Declaration was recorded in
"May 1987." See Secret Oaks Omners Association v. Departnent of
Envi ronmental Protection, 704 So.2d 702, 703 (Fla. 5th DCA 1998).

4/ Secret Oaks Omers' Association v. Parlato (DEP OGC Case No.
98-4281, 1999).

5/ Rules 18-21.005(1)(a)l and 2 provide as follows:

(1) Al activities on sovereignty |lands shall require a
consent of use, |ease, easenent, use agreenment, special event
aut hori zation, or other formof approval. The follow ng shall be
used to determ ne the form of approval required:

(a) Consent of Use-is required for the follow ng
activities, provided that any such activity not |ocated in an
Aquatic Preserve or Manatee Sanctuary and which is exenpt from
Department of Environmental Protection permtting requirenents
under Section 403.813(2)(a), (b), (c), (d), (e), (g), (h), (i),
and (k), Florida Statutes, is hereby exenpted from any
requi renent to nmake application for consent of use, and such
consent is herein granted by the board:

1. A single dock or access channel which is no nore than
the m ninmum |l ength and size necessary to provide reasonabl e
access to navigable water;

2. Docks, access channels, boat ranps, or other activities
whi ch preenpt no nore than 1,000 square feet of sovereignty |and
area for each 100 linear feet of shoreline in the applicant's
ownership (see "preenpted area" definition Rule 18-21.003(36),

Fl orida Adm nistrative Code). Proportional increases in the
1, 000 square foot threshold can be added for fractional shoreline
i ncrements over 100 linear feet;

CERTI FI CATE OF SERVI CE

| CERTIFY that a true copy of the foregoing was nmailed to
the follow ng persons on this 27th day of March 2000.

Ronal d W Brown, Esq.

Dobson & Brown, P.A

66 Cuna Street, Suite A

St. Augustine, Florida 32084
FAX No. 904-824-9236



Bram D. E. Canter, Esq.
1358 Thomaswood Drive
Tal | ahassee, FL 32312
FAX No. 850-553-9170

Ann Cole, derk

Di vi sion of Adm nistrative Hearings
DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

Patricia Ward

912 Fruit Cove Road
Jacksonville, Florida 32259
(no FAX No. avail abl e)

Francine M Ffl okes, Esq.

Seni or Assistant General Counsel
3900 Commonweal t h Boul evard

M5 35

Tal | ahassee, FL 32399- 3000

The Honorabl e Charles C. Adans

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

STATE OF FLORI DA DEPARTMENT
OF ENVI RONVENTAL PROTECTI ON

Robert G Gough

Adm ni strative Law Counse
3900 Commonweal t h Boul evard
Mail Station 35

Tal | ahassee, FL 32399-3000
Tel ephone: (850) 488-9314
Fax: (850) 413-8977



